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Defendant Federal Election Commission (“Commission”) submits this memorandum of 

law in support of its Motion for Summary Judgment and in opposition to Plaintiff’s Summary 

Judgment Motion.  The Commission should be granted summary judgment as to Plaintiff’s 

claims that its paid broadcast communications involving presidential candidate Senator Hillary 

Clinton, and all similar communications, should be exempt from federal electioneering 

communication disclosure requirements.  These disclosure provisions are substantially related to 

important government interests in providing information to the public and facilitating 

enforcement of electioneering communication financing restrictions.  Plaintiff provides no 

evidence that it or its donors would be subject to any threats, harassment, or reprisals — or any 

other constitutional burden — if their identities were made known.  Summary judgment is 

appropriate on Plaintiff’s challenge to the electioneering communication funding restriction 

because Plaintiff’s film, which is essentially a ninety-minute campaign ‘infomercial’ contending 

that Senator Clinton is unfit to be President, is the functional equivalent of express advocacy that 

she be defeated. 

I. BACKGROUND 

A. Statutory and Regulatory Background 

The Federal Election Campaign Act (“FECA”), 2 U.S.C. §§ 431-55, as amended by the 

Bipartisan Campaign Reform Act (“BCRA”), Pub. L. No. 107-155, defines an “electioneering 

communication” (“EC”) in the context of a presidential candidate as a “broadcast, cable, or 

satellite communication” that refers to a clearly identified candidate and is made within sixty 

days before a general election or thirty days before a primary election or party nominating 

convention.  See 2 U.S.C. § 434(f)(3)(A)(i).   

Section 203 of BCRA provides that neither corporations nor labor unions may use their 

general treasury funds to produce or broadcast ECs.  See 2 U.S.C. § 441b(a),(b)(2).  However, in 
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FEC v. Wisconsin Right to Life, Inc., 127 S. Ct. 2652 (2007) (“WRTL”), the Supreme Court held 

that this funding restriction may constitutionally be applied only to ECs that are the “functional 

equivalent of express advocacy,” id. at 2667, which the Court’s controlling opinion defined as 

communications that are “susceptible of no reasonable interpretation other than as an appeal to 

vote for or against a specific candidate.”  Id.  The Commission has promulgated regulations 

codifying the WRTL standard.  See 11 C.F.R. § 114.15. 

ECs are subject to reporting requirements, 2 U.S.C. § 434(f)(2); 11 C.F.R. § 104.20, and 

disclaimer requirements, 2 U.S.C. § 441d; 11 C.F.R. § 110.11.  The reporting requirements at 

issue in this case provide that any “person” (defined to include any corporation, labor 

organization, or other group, 2 U.S.C. § 431(11)) expending over $10,000 to produce or air an 

EC must file a statement with the Commission.  2 U.S.C. § 434(f)(1)-(2).  The statement must 

identify, in relevant part, the person making the EC disbursement and the amount and date of the 

disbursement.  When a corporation finances an EC that is permissible under WRTL, the 

corporation must also report “the name and address of each person who made a donation 

aggregating $1,000 or more to the corporation . . . for the purpose of furthering electioneering 

communications.”  11 C.F.R. § 104.20(c)(9).  However, if the disbursement is made out of a 

“segregated bank account established to pay for electioneering communications,” the corporation 

making the EC need only identify those individuals who contributed $1,000 or more to the 

account itself.  2 U.S.C. § 434(f)(2)(E); 11 C.F.R. § 104.20(c)(7). 

The EC disclaimer provisions require that a televised EC include on the screen (1) “the 

name and permanent street address, telephone number, or World Wide Web address of the 

person who paid for the communication,” and (2) a statement “that the communication is not 

authorized by any candidate or candidate’s committee.”  2 U.S.C. § 441d(a)(3); 11 C.F.R. 

§ 110.11(b)(3).  The EC must also include a statement that the entity funding the EC “is 

 2
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responsible for the content of this advertising” — this statement must be (1) made orally by a 

representative of the person making the EC, and (2) printed “for a period of at least 4 seconds” 

on at least four percent of the screen.  2 U.S.C. § 441d(d)(2); 11 C.F.R. § 110.11(c)(4). 

B. Factual Background 

1. Citizens United and Related Entities 

Plaintiff Citizens United is a Virginia corporation holding tax-exempt status under 

section 501(c)(4) of the Internal Revenue Code.  (Def.’s Statement of Material Facts as to Which 

There Is No Genuine Dispute (“Def.’s Facts”) ¶ 1.)  In addition to this corporation, Citizens 

United operates Citizens United Political Victory Fund (“CU-PVF”), which is a political 

committee (or “separate segregated fund”) and is registered with the Commission as such.  (Id. 

¶ 19.)  As a political committee, CU-PVF files with the Commission monthly, publicly available 

reports identifying, inter alia, the name and address of each person who has donated $200 or 

more to CU-PVF in the calendar year of the report.  (Id. ¶ 20.)  Since 1994, CU-PVF has filed 

approximately 160 reports, identifying a total of approximately 1,214 donations.  (Id. ¶ 21.)   

Citizens United also operates The Presidential Coalition, LLC, and 2007 Conservative 

Victory Committee, which are entities holding tax-exempt status under section 527 of the 

Internal Revenue Code.  (Id. ¶ 22.)  As “527” organizations, these entities file each year with the 

Internal Revenue Service two to six publicly available reports listing, inter alia, the name, 

address, occupation, and employer of each person who has donated $200 or more to the 

organization in that calendar year.  (Id. ¶ 23.)  Since 2005, The Presidential Coalition has filed 

ten reports, identifying a total of approximately 11,500 donations.  (Id. ¶ 24.)   

2. Citizens United’s Film and Advertisements 

Plaintiff has produced a film, entitled Hillary: The Movie.  (Id. ¶ 3.)  This film focuses on 

the ongoing presidential election, specifically Senator Hillary Clinton’s candidacy for President 
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of the United States.  (Id. ¶ 4.)  Hillary: The Movie is devoted to criticizing Senator Clinton’s 

character and arguing that she lacks the qualifications and is not fit to be elected President.  (Id. 

¶ 5.)  Hillary: The Movie does not focus on legislative issues, and it does not take a position on 

an issue, exhort the public to adopt that position, and urge the public to contact public officials 

with respect to the matter; instead, the only focuses of the film are Senator Clinton’s character 

and fitness for office and her actions in relation to certain controversies during Bill Clinton’s 

presidency.  (Id. ¶ 6.)  The film mentions legislative issues only in the context of critiquing 

Senator Clinton’s character and her fitness for the presidency.  (Id.)  Plaintiff identifies itself as 

being involved with the film by including Citizens United’s name and logo at the beginning of 

the movie.  (Id. ¶ 3.) 

Hillary: The Movie is available for purchase by the general public on DVD, and it has 

been exhibited in several movie theaters.  (Id. ¶ 7.)  On December 20, 2007, Plaintiff received a 

solicitation to pay to have Hillary: The Movie distributed for four weeks through a nationwide 

cable-television video-on-demand system.  (Id. ¶ 9.)1  Pursuant to this solicitation, the film 

would be broadcast on “Elections ’08,” which bills itself as a “breakthrough platform [that] 

allows you to speak directly to voters — 24/7 — in their own living rooms.  By crafting and 

controlling your own long-form campaign message, you reach voters with no media dilution or 

bias.”  (Id. ¶ 10.)  Plaintiff wishes to pay to distribute its film through this medium within the 

thirty-day period before the Democratic national convention.  (Id. ¶ 11.)   

Plaintiff also wishes to promote its film through television advertisements.  (Id. ¶ 13.)  

These advertisements would mention Senator Clinton and would air on nationwide cable and 

network television within the thirty-day period before the Democratic national convention.  (Id. 

                                                 
1  Because Plaintiff has insisted that the terms of the December 2007 offer remain 
confidential (see First Supp. to Pl.’s Resp. to FEC’s First Interrogs. at 5-6 (Def.’s Exh. 1)), this 
offer is being filed under seal. 
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¶ 14.)  Plaintiff has stated that it intends to fund its advertisements from a bank account 

consisting solely of donations made to Plaintiff for the purpose of furthering the production or 

distribution of electioneering communications.  (Id. ¶ 16.)2 

Four days after Senator Barack Obama won the Iowa presidential caucuses, Plaintiff 

announced its intent to produce and broadcast a “documentary” film about Senator Obama, as 

well as television advertising for that film.  (Id. ¶ 18.) 

3. Funding of Citizens United’s Electioneering Communications 

Since December 2006, twenty-eight individuals, two for-profit corporations, and three 

other entities have donated $1,000 or more to Plaintiff for the purpose of furthering the 

production or distribution of Plaintiff’s electioneering communications.  (Id. ¶ 17.)  Ten of the 

twenty-eight individuals have been publicly identified in IRS filings as donors to one of 

Plaintiff’s affiliated 527 organizations, The Presidential Coalition.  (Id. ¶ 25.)  In addition, one 

individual and two other entities, who have donated a total of $173,500 to Plaintiff for the 

purpose of furthering Plaintiff’s electioneering communications, are identified in the credits of 

Hillary: The Movie.  (Id. ¶ 26.)   

C. Procedural History 

Plaintiff’s Amended Complaint asserts five claims, each seeking declaratory and 

injunctive relief.  Counts 1 and 2 allege that the EC disclosure requirements are unconstitutional 

as applied to Plaintiff’s ads, to all other ads exempt from the EC funding restriction under WRTL, 

                                                 
2 Throughout this action, Plaintiff has asserted that it would be required to disclose all of 
its income, including income from the sale of its products.  (See, e.g., Pl.’s Mem. in Support of 
Summ. J. Mot. at 33 n.24.)  That assertion is incorrect; corporations disclosing ECs are not 
required to report income from commercial transactions or any other income besides donations 
earmarked for ECs.  See Electioneering Communications, 72 Fed. Reg. 72,899, 72,911 (Dec. 26, 
2007); 11 C.F.R. § 104.20(c)(9).  Plaintiff has also asserted that it intends to utilize the 
“segregated bank account” option to reduce its disclosure obligations, but, because non-
earmarked general treasury funds are not subject to disclosure, Plaintiff’s intended use of the 
segregated account would likely increase Plaintiff’s reporting obligations.  See id. 
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